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PART I - FACTS 

A. OVERVIEW

1. Not all decisions made by public officials are subject to judicial review. By 

affording the House of Commons exclusive jurisdiction over its own proceedings and 

internal parliamentary affairs, Canadian constitutional, statutory and common law 

protects the autonomy of legislators to enable them to carry out their parliamentary 

functions unimpeded by any external institution, including the courts. 

2. The Board of Internal Economy (“BOIE”) is a parliamentary body acting on 

behalf of and reporting to the House of Commons. It is presided by the Speaker of the 

House and composed exclusively of Members of the House. It has been delegated by 

Parliament the exclusive authority to make determinations concerning the use of public 

resources required by Members of the House to carry out their parliamentary functions.  

3. On October 24, 2017, Justice Gagné (the “Motion Judge”) dismissed the 

Appellants’ motion to strike the four Applications for judicial review made by the 

Respondents, Boulerice et al. (“Respondents MPs), challenging Decisions of the BOIE 

(defined below) which found that they had used parliamentary resources for political 

purposes instead of parliamentary functions (the “Applications”). The challenged 

Decisions affected solely Members of the House of Commons in their roles as 

parliamentarians; they neither concerned any government action nor involved any other 

third party external to Parliament. The Motion Judge erred in finding that the Federal 

Court had jurisdiction to review the BOIE Decisions at issue. 

4. First, in deciding that the BOIE was a “federal board, commission or other 

tribunal” subject to the jurisdiction of the Federal Court pursuant to s. 2 of the Federal 

Courts Act, the Motion Judge erred in applying a purely formal analysis rather than 

focusing on the actual composition and function of the BOIE. The raison d’être of the 

immunity of Parliament’s proceedings from judicial review is to ensure the autonomy 

of the legislative branch free from any outside interference. To achieve this purpose, a 

court must ensure that its interpretation of any applicable statute is consistent with the 

reality of the situation. The decision under appeal cannot be reconciled with this 

Court’s decision in Southam which found that the BOIE’s equivalent in the Senate 
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(whose mandate, functions and grant of statutory capacity are identical to those of the 

BOIE) is not subject to judicial review before the Federal Court. 

5. Second, in deciding that the BOIE’s proceedings were not “proceedings in 

Parliament” within the meaning of the U.K. Bill of Rights of 1689, the Motion Judge 

failed to consider and apply the Parliament of Canada Act, which provides for the 

BOIE’s exclusive authority in this regard, as well as the recent amendments to the Act

confirming that the BOIE’s proceedings have always been considered “proceedings in 

Parliament”. Moreover, the Motion Judge erroneously limited “proceedings in 

Parliament” to speech in the House of Commons and failed to properly apply British 

jurisprudence confirming that deliberative decisions made by a body acting on behalf 

of the House of Commons regarding whether a particular expense is incurred for a 

parliamentary purpose is beyond the jurisdiction of the courts.  

6. Third, the Motion Judge incorrectly held that the BOIE Decisions at issue are 

not matters internal to the House of Commons falling within its exclusive cognizance 

or authority and immune from judicial review. The Motion Judge incorrectly 

distinguished jurisprudence confirming that decisions by a parliamentary body on 

whether public funds were used for political rather than parliamentary purposes fall 

within an established category of privilege, and failed to correctly apply the decision 

of the Supreme Court of Canada in Canada (House of Commons) v. Vaid as to whether 

immunity of the BOIE from judicial review is necessary to uphold the dignity and 

efficiency of the House of Commons.  

7. The decision under appeal leads to the problematic outcome whereby the court 

will inevitably become drawn into parliamentary affairs wherein it will be asked to 

decide whether any Member of Parliament has been properly treated by other Members 

(Members of the BOIE) in the assessment of the use of parliamentary resources. The 

decision critically undermines the constitutional separation of powers sought to be 

protected by our law.  
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B. FACTUAL BACKGROUND

(a) The Use of Parliamentary Resources Has Always Been Managed 
and Overseen by Members of Parliament 

8. The House of Commons and its Members are best-suited to manage the 

resources made available to them to carry out their parliamentary functions (i.e., 

participating in activities relating to the proceedings and work of the House of 

Commons and activities undertaken in representing their constituents). Accordingly, 

as demonstrated by the uncontested evidence filed by the Appellants, throughout the 

entire history of the House of Commons, the House and its Members have always had 

exclusive authority and management over parliamentary resources, including their 

establishment and the determination of whether the use of such resources was for 

parliamentary purposes. 

Affidavit of André Gagnon sworn September 26, 2014 (“Gagnon Affidavit”) at para. 
3, Appeal Book (“AB”), Vol. I, Tab 7, p. 46. 

Members By-Law, s. 1(1), Exhibit “H” to Gagnon Affidavit, AB, Vol. I, Tab 7H, pp. 
223-224. 

9. From Confederation to 1985, the internal management of the House of 

Commons was the responsibility of Commissioners appointed by the Governor in 

Council. These Commissioners were Members of the House of Commons and also 

members of the Queen’s Privy Council of Canada. 

Gagnon Affidavit at para. 4, AB, Vol. I, Tab 7, p. 46. 

An Act respecting the internal Economy of the House of Commons, and for other 
purposes, 31 Vict., c. 27 (1868), ss. 1 and 2. 

10. The Speaker of the House of Commons and Commissioners appointed pursuant 

to the 1868 Act respecting the internal Economy of the House of Commons remained 

responsible for management of the salaries, allowances, services and contingent 

expenses of the House and its Members until 1985, when the BOIE was established. 

While certain changes were made during those 117 years, Parliament’s delegation of 

financial management of the House of Commons to Members of the House was 

consistent, and remains in effect today. There was never any suggestion that the 

Commissioners’ deliberations and decisions were subject to judicial review. 
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Third Report of the Standing Committee on Procedure and House Affairs, 2013 
(“2013 Report”); Exhibit “M” to the Gagnon Affidavit, AB, Vol. II, Tab 7M, pp. 
416-417. 

An Act respecting the internal Economy of the House of Commons, and for other 
purposes, S.C. 1868, c. 27. 

Parliament of Canada Act, RSC 1985, c. P-1, s. 50. 

11. In 1985, the Commissioners were replaced with the BOIE. The change was 

made in response to recommendations of a Special Committee of the House of 

Commons, struck to examine the powers, procedures, practices, organization and 

facilities of the House, including management of resources provided to Members of 

Parliament. The creation of the BOIE was triggered by the desire to ensure that the 

body responsible for the internal management of the House of Commons was reflective 

of the many interests of the House and not be comprised solely of Cabinet Ministers 

(as had been the case so far). In the words of the Committee: “Members [of Parliament] 

must not only run the House, they must feel that they are in charge.”   

Gagnon Affidavit at para. 5, AB, Vol. I, Tab 7, p. 46. 

Report of the Special Committee on Reform of the House of Commons tabled in the 
House of Commons on June 18, 1985, Exhibit “A” to Gagnon Affidavit, pp. ix, 49-
50, AB, Vol. I, Tab 7A, pp. 57, 107-108; 2013 Report, Exhibit “M” to the Gagnon 
Affidavit, AB, Vol. II, Tab 7M, p. 417. 

Parliament of Canada Act, supra, s. 50. 

12. In establishing the BOIE, Parliament reaffirmed the House of Commons’ 

exclusive authority over the management of the House’s resources and oversight of 

Members’ use thereof. Since Confederation, the body responsible for those matters 

(i.e., first the Commissioners and now the BOIE) has been an integral part of the House 

of Commons. Indeed, the Annotated Standing Orders of the House of Commons refer 

to the Commissioners as the BOIE, and state that their powers “were essentially the 

same as they are today: […] definite jurisdiction over the expenditures of the House”. 

Gagnon Affidavit at paras. 3-5, AB, Vol. I, Tab 7, p. 46. 

2013 Report, Exhibit “M” to the Gagnon Affidavit, AB, Vol. II, Tab 7M, pp. 416-
417. 

Annotated House of Commons Standing Orders, s. 148(1), p. 456. 

Parliament of Canada Act, supra, ss. 52.2(2), 52.3, 52.6. 



5 

13. There is no indication whatsoever that Parliament intended by creating the 

BOIE to confer jurisdiction to the court over its deliberations and decisions. 

(b) The BOIE is an Integral Component of the House of Commons  

14. The BOIE is a parliamentary body, acting on behalf of the House of Commons 

and composed exclusively of Members of the House, including the Speaker of the 

House of Commons who presides over it. The Parliament of Canada Act provides that: 

the Speaker shall inform the House of Commons of any appointment made to the BOIE; 

every member of the BOIE shall take an oath or affirmation before the Clerk of the 

House; and the Clerk of the House of Commons is the Secretary of the BOIE. 

Parliament of Canada Act, supra, ss. 50(2), 50(4), 50(5), 51. 

15. In addition, the Speaker must, after the opening of each parliamentary session, 

table in the House of Commons a report of the BOIE’s proceedings for the preceding 

session. The BOIE’s minutes are also tabled in the House of Commons and questions 

may be addressed to a Member of the BOIE during question period. In addition, a 

member not satisfied with the response to the question may give notice of his/her 

intention to raise the subject-matter on the adjournment of the House. 

2013 Report, p. 5, Exhibit “M” to Gagnon Affidavit, AB, Vol. II, Tab 7M, p. 419. 

House of Commons Standing Orders, ss. 37(2) and (3), 148. 

16. The BOIE also approves and controls the budget expenditures of standing, 

special and legislative committees and official international and inter-parliamentary 

activities of the House of Commons. Further, the Liaison Committee, which is 

comprised of the chairs of all standing committees and the House Chairs of standing 

joint committees and charged with apportioning funds to standing committees from the 

money allocated by the BOIE, must seek report and ratification from the BOIE for its 

apportionments. In addition, the Procedure and House Affairs Standing Committee 

must report not only to the Speaker of the House of Commons but also the BOIE with 

respect to the administration of the House and the provisions of services to Members 

of the House. 

2013 Report, p. 5, Exhibit “M” to Gagnon Affidavit, AB, Vol. II, Tab 7M, p. 419. 
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House of Commons Standing Orders, ss. 107(1)(a), 108(3)(a)(i), 121. 

17. The BOIE has exclusive authority over the provision and management of 

parliamentary resources made available to Members of the House of Commons in 

furtherance of their parliamentary functions. The BOIE’s authority includes the 

determination of whether a Member’s use of House resources is or was proper given 

the discharge of those parliamentary functions, and the imposition of remedies as 

against Members of Parliament for the improper use of parliamentary resources. The 

BOIE has no role with respect to the activities of the executive. 

Parliament of Canada Act, supra, ss. 52.2(2), 52.3, 52.6(1). 

Gagnon Affidavit at para. 7, AB, Vol. I, Tab 7, p. 47. 

Members By-Law, Exhibit “H” to Gagnon Affidavit, AB, Vol. I, Tab 7H, pp. 223-
225; Committees By-Law, Exhibit “I” to Gagnon Affidavit, AB, Vol. I, Tab 7I; 
Governance and Administration By-Law, Exhibit “J” to Gagnon Affidavit, AB, Vol. 
I, Tab 7J, p. 275; Rules of Practice and Procedure of the Board of Internal Economy, 
Exhibit “K” to Gagnon Affidavit, AB, Vol. I, Tab 7K, pp. 280-286. 

18. In furtherance of this responsibility, the BOIE has the power to make By-laws 

and to issue policies and guidelines to govern the use of resources provided to Members 

of the House in discharging their parliamentary functions. As the Board is not part of 

the Executive Branch, Board by-laws are expressly deemed not to be statutory 

instruments for the purposes of the Statutory Instruments Act. 

Gagnon Affidavit at paras. 7-8, Exhibits H-J, AB, Vol. I, Tab 7, p. 47, Tabs 7H-7J, 
pp. 209-279. 

Parliament of Canada Act, supra, ss. 52.5, 52.6, 52.8. 

19. Thus, the BOIE will determine: whether a specific office expense or travel 

expense submitted by a Member was incurred for the purpose of parliamentary 

functions and in accordance with the By-laws and policies; whether a Member used 

his/her franking privileges (i.e., sends mail postage-free anywhere in Canada) in 

accordance with the By-laws and policies; or whether a Member used his/her office 

budget to support his/her parliamentary functions. 

Members By-Law, Exhibit “H” to Gagnon Affidavit, ss. 2(1), 4, 19, 24, 30, 
AB, Vol. I, Tab 7H, pp. 225-226, 230-231, 234.  
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20. The Parliament of Canada Act provides that, for greater certainty, proceedings 

of the Board are proceedings in Parliament. 

Parliament of Canada Act, supra, s. s. 52.2(2). 

21. The BOIE, and the entire regime for the provision and management of resources 

provided to Members of the House of Commons for the carrying out of their 

parliamentary functions, is internal to the House of Commons. The BOIE’s role is 

identical to that of the Senate Standing Committee on Internal Economy, Budgets and 

Administration (“CIEBA”). 

Gagnon Affidavit at para. 7, AB, Vol. I, Tab 7, p. 47. 

Parliament of Canada Act, supra, ss. 19.1-19.6. 

(c) Parliament’s Opinion Confirms that the Role of the BOIE is 
Fundamental to Legislators’ Parliamentary Functions 

22. Between 1989 and 1992, the authority, responsibilities and jurisdiction of the 

BOIE were reviewed by the Special Committee on the Review of the Parliament of 

Canada Act. The Committee’s reports to Parliament included the following 

recommendations and observations: 

(a) The purpose of making resources available to Members of the House is “for 

the democratic system to operate properly”; members’ entitlements must be 

seen as parliamentary expenditures rather than governmental expenditures; 

they are essential if Members are to effectively and efficiently carry out their 

duties and responsibilities (Second Report); 

(b) The BOIE is the authority which determines how the financial resources and 

administrative services provided by the House are to be applied and adhered 

to, and Members’ entitlements are subject to the authority of the BOIE; these 

principles are “consistent with the rights and immunities acquired by 

parliamentarians under the Constitution and the law of parliamentary 

privilege”, and are necessary for the proper functioning of a parliamentary 

system (Second Report); and, 

(c) The BOIE is the “first and foremost” decision-maker with respect to 

financial and administrative matters of the House and its Members; the BOIE 
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has the exclusive authority to determine the propriety of any use by Members 

of resources made available for the carrying out of their parliamentary 

functions (Fourth Report). 

Gagnon Affidavit at para. 6, AB, Vol. I, Tab 7, p. 46. 

Second Report – Special Committee of the Review of the Parliament of Canada Act 
(“Second Report”), Exhibit “C” to Gagnon Affidavit, AB, Vol. I, Tab 7C, pp. 181-
182; Third Report – Special Committee of the Review of the Parliament of Canada 
Act, Exhibit “D” to Gagnon Affidavit, AB, Vol. I, Tab 7D, p. 187; Fourth Report – 
Special Committee of the Review of the Parliament of Canada Act (“Fourth 
Report”), Exhibit “E” to Gagnon Affidavit, AB, Vol. I, Tab 7E, pp. 191-192.  

23. In 2013, the practices of the BOIE were again the subject of parliamentary 

review, this time by the Standing Committee on Procedure and House Affairs, which 

heard evidence by the Clerk of the House of Commons and the former Law Clerk and 

Parliamentary Counsel of the House about the importance of administrative 

independence to the constitutional function of the House. The Committee’s Third 

Report states, inter alia, as follows: 

(a) The powers of the BOIE are essentially the same as those held by the 1868 

Commissioners of Internal Economy; the BOIE has the exclusive right to 

determine and give its opinion on whether the utilization of funds, goods, 

services or premises provided to current or former Members was proper; 

(b) Because parliamentary privilege grants Parliament exclusive jurisdiction 

over its own proceedings, minutes of BOIE meetings are not subject to the 

Access to Information Act; and, 

(c) The BOIE occupies a preeminent position in the governance structure of the 

administration of the House of Commons; the BOIE is “the corporate body 

and ‘board of directors’ of the House of Commons”. 

Gagnon Affidavit at para. 9, AB, Vol. I, Tab 7, p. 48. 

2013 Report, Exhibit “M” to Gagnon Affidavit, AB, Vol. II, Tab 7M, pp. 416, 418-
420, 422, 424-425, 429-430. 

24. Finally, in 2017, the Parliament of Canada Act was amended to provide that 

meetings of the BOIE shall be open to the public, except in certain circumstances. In 

light of this change to BOIE procedure, the Act was also amended to confirm that the 
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proceedings of the BOIE are “proceedings in Parliament”.  

Parliament of Canada Act, supra, ss. 51.1, 52.2(2). 

(d) The Applications for Judicial Review 

25. In June and August 2014, and February 2015, the BOIE made four decisions 

concerning the Respondents MPs’ use of parliamentary resources and services (the 

“BOIE Decisions” or “Decisions”): 

(a) June 2, 2014: decision that certain NDP mailings were in contravention of 

the BOIE’s By-laws because they were prepared by and for the benefit of a 

political party; 

(b) June 11, 2014: decision that the Respondents MPs must repay the printing 

and envelope costs of those mailings, due to their contravention of ss. 4(3), 

6 and 7 of the Members By-Law; 

(c) August 12, 2014: determination that some NDP Members inappropriately 

used parliamentary resources for certain employment, telecommunication 

and travel expenses, in contravention of the Members By-Law, and that 

individual Members’ Office Budgets were used to supplement the NDP 

National Caucus Research Office Budget; and, 

(d) February 3, 2015: directing the House Administration to inform the NDP 

Members of the costs that must be reimbursed pursuant to the August 12, 

2014 decision.  

Notices of Application, AB, Vol. III, Tabs 17-21, pp. 842-882. 

26. In each case, the BOIE determined that the Respondents MPs had used 

parliamentary resources and services for political rather than parliamentary purposes, 

and in contravention of the BOIE By-laws, which limit the use of parliamentary 

resources to carrying out Members’ parliamentary functions. The BOIE Decisions dealt 

exclusively with Members of Parliament. 

Members By-Law, Exhibit “H” to Gagnon Affidavit, AB, Vol. I, Tab 7H, pp. 225-226. 

27. Between July 2014 and February 2015, the Respondents MPs brought the 

Applications, seeking to judicially review the BOIE Decisions. In all four Applications, 
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the Respondents MPs argue that the BOIE Decisions are, inter alia, arbitrary, 

unreasonable, incorrect, illegal, contrary to the principles of natural justice, the rule of 

law and parliamentary rules, politically biased and were made in bad faith. They seek 

to have the BOIE Decisions set aside and annulled or declared void. 

Notices of Application, AB, Vol. III, Tabs 17-21, pp. 847, 853, 861, 870, 880. 

28. Pursuant to Orders of the Federal Court, all four Applications were joined and 

set to be heard together. 

Federal Court Orders, AB, Vol. III, Tabs 22-24, pp. 883-899. 

(e) The Appellants’ Motion to Strike 

29. On September 29, 2014, the Appellants brought a motion to strike the 

Applications for want of jurisdiction, on the following three grounds: 

(a) Neither the BOIE nor the Speaker is a “federal board, commission or 

tribunal” subject to review under the Federal Courts Act; 

(b) The BOIE and its proceedings are immune from judicial review on the basis 

of a recognized category of parliamentary privilege, namely as a “proceeding 

in Parliament”, under art. 9 of the U.K. Bill of Rights of 1689; and, 

(c) The BOIE and the Decisions fall within another recognized category of 

parliamentary privilege to “manage its own affairs”, or, alternatively, are 

immune from judicial review on the basis that immunity is necessary to its 

autonomy and proper functioning of the House of Commons.  

Notice of Motion, Sept. 29, 2014, AB, Vol. I, Tab 6, pp. 40-41.  

30. The motion was heard on June 27 and 28, 2017, and the Motion Judge’s Order 

and Reasons, dismissing the motion and finding that the Federal Court had jurisdiction 

over the Applications, were released on October 24, 2017. 

Order and Reasons of Federal Court dated October 24, 2017 (“Reasons”), AB, Vol. 
I, Tab 5, pp. 17-36.
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PART II - ISSUES 

31. The Federal Court committed several errors in determining that the BOIE and 

Speaker of the House of Commons are subject to its jurisdiction. In particular, the 

Motion Judge erred in finding:  

(a) pursuant to a purely formal rather than a purposive and functional approach 

to statutory interpretation, that the BOIE is not excluded from the Court’s 

jurisdiction pursuant to s. 2(1) and 2(2) of the Federal Courts Act and in 

failing to apply the decision of this Court in Southam; 

(b) that the BOIE Decisions are not “proceedings in Parliament” and immune 

from judicial review, without consideration or application of the Parliament 

of Canada Act; by failing to apply correctly U.K. jurisprudence (including 

Chaytor); and by unduly limiting this privilege to “speech” in the House of 

Commons itself; and, 

(c) that the BOIE Decisions are not immune from judicial review on the basis 

of the judicially recognized privilege of the House of Commons to control 

its own affairs and in finding that the Decisions are not immune from review 

on the basis that they pertain to matters which are necessary to the autonomy 

and proper functioning of the House. 

PART III - SUBMISSIONS 

A. THE APPLICABLE STANDARD OF REVIEW IS CORRECTNESS

32. Questions of law are to be reviewed on a correctness standard, such that the 

appellate court is free to replace the decision of the original adjudicator with its own.  

Housen v. Nikolaisen, [2002] 2 SCR 235 (“Housen”) at para. 8. 

Imperial Manufacturing Group Inc. v. Decor Grates Incorporated, 2015 FCA 100 at 
paras. 23, 29. 

33. Issues of mixed fact and law may also be subject to review on the correctness 

standard where the original decision-maker has erred in his or her characterization of 

the legal standard applicable to the facts of the case, or made an error on an extricable 

question of law. Such questions include the application of an incorrect principle, the 
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failure to consider a required element of a legal test, or the failure to consider a relevant 

factor. 

Housen, supra at paras. 32-33. 

Heritage Capital Corp. v. Equitable Trust Co., 2016 SCC 19 (“Heritage 
Capital”) at para. 22. 

34. The issues in this case, pertaining to the interpretation of the Federal Courts 

Act and the application of the doctrine of parliamentary privilege, are questions of law, 

such that the Motion Judge’s decision is to be reviewed on a standard of correctness. 

Indeed, the doctrine of parliamentary privilege is a fundamental component of the 

constitution, such that the standard must be correctness and no deference should be 

afforded to the Motion Judge. Alternatively, the issues are of mixed fact and law subject 

to review on the correctness standard as the Motion Judge has erred in her 

characterization of the legal standard applicable to the facts of the case, and made errors 

on extricable questions of law. 

Housen, supra at paras. 8, 32-33. 

Canada (Governor General in Council) v. Mikisew Cree First Nation, 2016 FCA 311 
(“Mikisew Cree”) at para. 18. 

New Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the House of Assembly), 
[1993] 1 SCR 319 (“New Brunswick Broadcasting”) at paras. 120, 129, 144. 

B. THE INDEPENDENCE OF PARLIAMENT

35. It has long been recognized that the activities of the House of Commons are to 

proceed “unimpeded by any external body or institution, including the courts.” The 

constitutional independence of the Houses of Parliament is often referred to as a 

privilege or immunity of Parliament. Regardless of the manner in which the principle 

is described and protected, it is clear that independence is a fundamental constitutional 

principle and the raison d’être of curial deference. 

Canada (House of Commons) v. Vaid, 2005 SCC 30 (“Vaid”) at paras. 4, 20, 21, 29. 

New Brunswick Broadcasting, supra at paras. 120, 129, 144.

36. The principle of independence finds expression in myriad ways in the 

Constitution, legislation, and at common law. In this case, the autonomy of Parliament 

is assured by: (1) s. 2 of the Federal Courts Act, which specifically excludes from 
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judicial review the Senate, the House of Commons and all the committees and members 

of either House; (2) the immunity afforded to “proceedings in Parliament” enshrined 

in the U.K. Bill of Rights of 1689 and our Constitution; and (3) jurisprudential 

recognition of Parliament’s exclusive cognizance or competence to manage its own 

affairs to the extent necessary for the proper functioning of Parliament. 

C. FIRST ERROR: THE MOTION JUDGE ERRED IN HOLDING THAT THE BOIE IS 

SUBJECT TO JUDICIAL REVIEW UNDER THE FEDERAL COURTS ACT

37. While s. 18 and 18.1 of the Federal Courts Act confer exclusive original 

jurisdiction on the Federal Court to hear applications for judicial review and grant 

certain remedies against any federal board, commission or other tribunal, that 

jurisdiction does not extend to the legislature, including the House of Commons, its 

committees and its Members. The exclusion of the legislative branch from the 

jurisdiction of the Federal Court accords with the constitutional independence of the 

Houses of Parliament. 

Federal Courts Act, RSC 1985, c. F-7, ss. 18, 18.1, 2(1), 2(2). 

38. Sections 2(1) and 2(2) of the Federal Courts Act provide as follows: 

2. (1) […] federal board, commission or other tribunal means any body, 
person or persons having, exercising or purporting to exercise jurisdiction 
or powers conferred by or under an Act of Parliament […] 

(2) For greater certainty, the expression federal board, commission or other 
tribunal, as defined in subsection (1), does not include the Senate, the House 
of Commons, any committee or member of either House, the Senate Ethics 
Officer, the Conflict of Interest and Ethics Commissioner with respect to 
the exercise of the jurisdiction or powers referred to in sections 41.1 to 41.5 
and 86 of the Parliament of Canada Act, the Parliamentary Protective 
Service or the Parliamentary Budget Officer. 

Federal Courts Act, supra, s. 2(1), 2(2). 

39. When interpreting the Federal Courts Act, the Court must read the words of the 

statute in their grammatical and ordinary sense harmoniously with the scheme of the 

act, the object of the act, and the intention of the enacting legislature. The Motion 

Judge’s formalistic approach to statutory interpretation failed to consider the scheme 

of the Act and Parliament’s intention with respect to the limits of the Federal Court’s 
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judicial review jurisdiction, in particular as it regards the immunity of the legislative 

branch from any interference by the judicial branch. 

Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42 (“Bell ExpressVu”) at para. 
26. 

40. Given the constitutional purpose of parliamentary  privilege, the court must 

apply a functional interpretation which focuses on the actual role of the BOIE, rather 

than a formalistic approach that risks undermining the raison d’être of excluding the 

House of Commons, its committees and Members from the purview of the Federal 

Court. 

Bell ExpressVu, supra at para. 26. 

Heritage Capital, supra at para. 28. 

41. In this regard, the Motion Judge erred both in her interpretation of s. 2(1) and 

2(2) of the Federal Courts Act.

(a) Pursuant to Southam, the BOIE is not a “Federal Board, Commission 
or Other Tribunal” under s. 2(1) of the Federal Courts Act

42. Where an issue is raised as to the Federal Court’s jurisdiction, the court must 

consider whether the decision-maker is a “federal board, commission or other tribunal”, 

as defined in s. 2(1) of the Federal Courts Act. This inquiry includes consideration of 

the source of the decision-making power and whether it has been conferred by an Act 

of Parliament. 

Federal Courts Act, supra, s. 2(1). 

Southam Inc. v. Canada (Attorney General), [1990] 3 FCR 465 (CA) (“Southam”) at 
paras. 25-28. 

Mikisew Cree, supra at paras. 19-23, 28. 

See also D.J.M. Brown and J.M. Evans, Judicial Review of Administrative Action in 
Canada, looseleaf (Toronto: Canvasback Publishing, 1998) at para. 2:4310; Pokue v. 
Innu Nation, 2014 FCA 271, at paras. 11-14. 

43. In this case, while the Parliament of Canada Act sets out the framework within 

which the BOIE operates, the source of its powers is s. 18 of the Constitution Act, 1867

which is not an Act of Parliament as contemplated in s. 2(1) of the Federal Courts Act. 

Indeed, the powers, privileges and immunities of the BOIE are those which the House 
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of Commons and its Members have always had under the Constitution. Accordingly, 

the BOIE is not a “federal board, commission or other tribunal” that is subject to the 

Federal Court’s jurisdiction. 

Southam, supra at paras. 25-27. 

44. When one considers its history, including its predecessor, the Commissioners, 

and the Senate’s analogous body, the CIEBA, as well the actual and substantive 

functions exercised by the BOIE on behalf of the House of Commons, it is clear that 

the Motion Judge erred in drawing a distinction between the “legislative conferral of 

privileges, immunities and powers found in s. 4 of the Parliament of Canada Act” and 

the privileges and powers of the BOIE as set out in that statute. The privileges and 

powers of the BOIE fall, as they have since 1867, within s. 4 of the Parliament of 

Canada Act and therefore derive from s. 18 of the Constitution and not from an “Act 

of Parliament” within the meaning of s. 2 of the Federal Courts Act. 

Reasons, at para. 19, AB, Vol. I, Tab 5, pp. 23-24. 

Southam, supra at paras. 26-28. 

Parliament of Canada Act, supra, ss. 4, 52.2(2), 52.6(1). 

45. The Motion Judge’s error flows from her misunderstanding and misapplication 

of the decision of this Court in Southam. The issue in that case was whether the CIEBA 

and its subcommittee could hold in camera meetings pertaining to an alleged misuse 

of public funds. This Court concluded that the privileges, immunities and powers of 

the Senate, including the CIEBA and its subcommittee, are conferred by the 

Constitution, notwithstanding that a statute (the Parliament of Canada Act) defines or 

elaborates upon those privileges, immunities and powers. 

Southam, supra at paras. 1-4, 26. 

46. The reasoning in Southam applies equally in this case, and the Motion Judge 

erred in holding otherwise. The powers and privileges of both the BOIE and the CIEBA 

are confirmed in the Parliament of Canada Act, but their ultimate source is the 

Constitution. The two bodies perform identical functions in their respective House of 

Parliament, and there is no reason why they should be treated differently under the 

Federal Courts Act. Both bodies are integral to their respective House of Parliament 
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and have exclusive oversight of the proper use of public funds by Members of 

Parliament and Senators. Both bodies exercise certain powers under the Parliament of 

Canada Act, including the powers of a natural person. The Motion Judge erred in 

considering these issues only in relation to the BOIE, without applying Southam, 

leading to an incorrect, formalistic rather than substantive and purposive interpretation 

of the Federal Courts Act. 

Southam, supra at paras. 26-27, 29-32. 

Parliament of Canada Act, supra, ss. 19.2(1), 19.3, 19.5-19.9, 52.2(1), 52.3, 52.5-52.9.   

47. The Motion Judge also erred in finding that this case does not involve the House 

of Commons and distinguishing Southam on that basis. The BOIE is more than a 

“subsidiary entity” with only administrative functions: it is an integral component of 

the House of Commons; it reports to the House; is presided by the Speaker and 

composed exclusively of Members of the House; its Secretary is the Clerk of the House; 

and it acts for and on behalf of the House to assess the propriety of the use of public 

funds in the discharge by Members of their parliamentary functions. The BOIE cannot 

be separated from the House of Commons any more than the CIEBA can be separated 

from the Senate, a reality which the Motion Judge failed to consider. 

Gagnon Affidavit at paras. 7-8, AB, Vol. I, Tab 7, p. 47. 

2013 Report, Exhibit “M” to Gagnon Affidavit, AB, Vol. II, Tab 7M, pp. 416-420, 
429-430. 

Parliament of Canada Act, supra, ss. 50, 51, 52.2(2); House of Commons Standing 
Orders, s. 148(1). 

Reasons, at para. 22, AB, Vol. I, Tab 5, p. 25. 

Southam, supra at paras. 1-4, 28-30. 

48. Contrary to the findings of the Motion Judge, various committees struck by the 

House of Commons, and the House of Commons itself, have characterized the BOIE 

and its authority over parliamentary resources as necessary for the proper functioning 

of our parliamentary system. The Motion Judge erred in failing to consider 

Parliament’s own view of the function and role of the BOIE.  

Second Report, Exhibit “C” to Gagnon Affidavit, AB, Vol. I, Tab 7C, pp. 181-182; 
Fourth Report, Exhibit “E” to Gagnon Affidavit, AB, Vol. I, Tab 7E, pp. 191-192; 
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2013 Report, Exhibit “M” to Gagnon Affidavit, AB, Vol. II, Tab 7M, pp. 418-420, 
422. 

49. In sum, the Motion Judge erred in law in finding that the BOIE is a “federal 

board, commission or other tribunal”. It is not, and the Applications should therefore 

be struck out for want of jurisdiction. 

(b) The BOIE and its Members Fall Under the “House of Commons, 
its Committees and Members” within the Meaning of s. 2(2) of the 
Federal Courts Act and the Applications are therefore  Barred  

50. The purpose of s. 2(2) of the Federal Courts Act is to make it clear that the 

legislative branch is not subject to the supervisory jurisdiction of the Federal Court. 

The provision was added for clarity following the decision of this Court in Southam, 

holding that in creating the Federal Court, Parliament did not intend to assign any 

judicial review jurisdiction over the Houses of Parliament and their committees: 

To find an intention to confer judicial review jurisdiction over the Houses 
of Parliament would […] require clear language to that effect. 

Southam, supra at paras. 23-24, 30, 36-37. 

51. In finding that the BOIE does not fall under s. 2(2), the Motion Judge allowed 

the form of the BOIE to triumph over its substance and ignored the purpose of s. 2(2) 

of the Federal Courts Act. Like the CIEBA, the BOIE’s powers and functions are 

delineated in the Parliament of Canada Act and the reasons given by the Motion Judge 

to exclude the BOIE from s. 2(2) would apply equally to the CIEBA. 

Reasons, at paras. 26-28, AB, Vol. I, Tab 5, pp. 26-27. 

Southam, supra at paras. 1, 28-30. 

Federal Courts Act, supra, s. 2(2). 

52. The Federal Courts Act does not confer supervisory jurisdiction over the BOIE. 

There is no “clear language” in the statute that would support such a conclusion. 

Contrary to the Motion Judge’s findings, it is clear from s. 2(2) that the Houses of 

Parliament, their committees and Members, including the BOIE and the Speaker of the 

House of Commons, are not subject to the supervisory jurisdiction of the Court.  

Southam, supra at paras. 28, 30, 36-38. 
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Federal Courts Act, supra, s. 2(2). 

Reasons, at para. 10, AB, Vol. I, Tab 5, p. 20. 

53. There is no reason to distinguish the BOIE from the CIEBA. The difference in 

the name of the two entities cannot be permitted to override Parliament’s intention to 

exclude the legislative branch from the jurisdiction of the Federal Court. It cannot be 

the case that Parliament intended to exclude only a portion of the legislative branch 

from the supervisory jurisdiction of the Federal Court. Subsection 2(2) of the Federal 

Courts Act is intended to fully extinguish judicial review oversight of the legislative 

branch. The Motion Judge erred in holding otherwise. 

Parliament of Canada Act, supra, s. 52.2(2). 

See Southam, supra at paras. 28-30; Bell ExpressVu, supra at para. 26; Mikisew Cree, 
supra at paras. 31-32. 

Reasons, at para. 29, AB, Vol. I, Tab 5, pp. 27-28. 

54.  Furthermore, and fatally, the Motion Judge mischaracterized the work of the 

BOIE and the Decisions at issue in the Applications. 

55. First, the Applications concern the BOIE’s role in evaluating the use by 

Members of the House of Commons of the resources and entitlements provided to them 

in furtherance of their parliamentary functions. This is not a role assumed by an 

external body, nor does it affect non-parliamentarians. The determination of what types 

of activities constitute parliamentary functions performed by Members of the House is 

made by Members of the House (specifically the BOIE) and is core to the parliamentary 

process. The BOIE Decisions in issue are in no way analogous to a decision regarding 

employees of the House of Commons, contrary to the findings of the Motion Judge.  

Vaid, supra at paras. 29(10-12). 

Gagnon Affidavit at paras. 7-8, AB, Vol. I, Tab 7, p. 47.  

Second Report, Exhibit “C” to Gagnon Affidavit, AB, Vol. I, Tab 7C, pp. 181-182; 
2013 Report, Exhibit “M” to Gagnon Affidavit, AB, Vol. II, Tab 7M, pp. 418-420. 

Reasons, at paras. 27, 29, AB, Vol. I, Tab 5, pp. 27-28.  

56. Second, the work of Parliament and parliamentary committees is not restricted 

to statutory review and law-making, but encompasses all activities of the legislative 
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branch including various studies and issues referred to them (for e.g. study of Canadian 

women and girls in sport or the consideration of the report of the Chief Electoral 

Officer). It is clear that Parliament itself considers the BOIE to be part of the legislative 

branch, and there was no basis to find otherwise. Indeed, without the requisite public 

funds allocated to for parliamentary purposes, it is obvious that Members could not 

discharge their parliamentary functions. 

Second Report, Exhibit “C” to Gagnon Affidavit, AB, Vol. I, Tab 7C, pp. 181-182; 
Fourth Report, Exhibit “E” to Gagnon Affidavit, AB, Vol. I, Tab 7E, pp. 191-192; 
2013 Report, Exhibit “M” to Gagnon Affidavit, AB, Vol. II, Tab 7M, pp. 416-422, 
429-430. 

Parliament of Canada Act, supra, s. 52.2(2). 

57. The cases relied on by the Motion Judge do not support a finding that the BOIE 

is not part of the legislative branch. Rather, they confirm that the Houses of Parliament 

and parliamentarians are immune from judicial review. 

Marcus v. Waddell, 1997 CanLII 5487 (FCA); Galati v. Canada (Governor General), 
2015 FC 91 (“Galati”) at paras. 63-65.

58. Finally, the Motion Judge failed to consider whether the Speaker of the House 

of Commons is immune from judicial review. It is clear from s. 2(2) of the Federal 

Courts Act that the Speaker, a Member of the House, is not a “federal board, 

commission or other tribunal”. That being so, it cannot be that the Speaker and 

Members become subject to the Federal Court’s jurisdiction simply because they are 

Members of the BOIE, as opposed to members of a  committee. 

Federal Courts Act, supra, s. 2(2).

Galati, supra at para. 63.

59. In sum, the Motion Judge erred in holding that the BOIE and Speaker are 

subject to the jurisdiction of the Federal Court. They are not “merely another federal 

board” (like the CRTC for instance) which is subject to the supervisory jurisdiction of 

the court. Such federal administrative tribunals and government officials exercise 

administrative functions that are clearly distinct from those of Parliamentarians, 

including those inextricably intertwined with and necessary for the support of such 

parliamentary work; to treat them as such would belittle the House of Commons and 

its Members. As the Federal Court lacks jurisdiction over the Appellants, the 



20 

Applications must be dismissed. 

D. SECOND ERROR: THE MOTION JUDGE ERRED IN HOLDING THAT THE BOIE
DECISIONS AND ACTIVITIES DO NOT FALL WITHIN THE SCOPE OF THE 

PRIVILEGE OVER PROCEEDINGS IN PARLIAMENT  

(a) Introduction 

60. The Houses of Parliament enjoy privileges, immunities and powers which are 

collectively referred to as “parliamentary privilege”, including immunity from judicial 

review. In a case where parliamentary privilege is asserted, the Court’s role is limited 

to determining whether the activity falls within the scope of the claimed privilege. 

Vaid, supra at paras. 20-21, 47-49.   

Guergis v. Novak, 2013 ONCA 449 at paras. 85-86. 

61. There are two steps in determining whether a claimed privilege exists. First, the 

Court is to determine whether the existence and scope of the claimed privilege has been 

authoritatively established (such as “proceedings in Parliament” or “internal affairs”), 

and whether it applies to the activity at issue in the case before it. Second, if there is no 

established category of privilege, the Court will be required to test the claim against 

the doctrine of necessity: to determine whether the matter falls within the “necessary 

sphere of matters without which the dignity and efficiency of the House cannot be 

upheld.” 

Vaid, supra at paras. 29, 39-40. 

(b) The Motion Judge Failed to Consider the BOIE’s Status as a 
“Proceeding in Parliament” 

62. The Motion Judge’s approach to determining whether the BOIE and its 

decisions fall within the recognized category of “proceedings in Parliament” was 

incorrect and resulted from several legal errors. 

63. “Proceedings in Parliament” are immune from review or any other interference 

by the courts. Control by the Houses of Parliament over “debates or proceedings in 

Parliament”, as guaranteed by the U.K. Bill of Rights of 1689, is an authoritatively 

established category of parliamentary privilege.  

Vaid, supra at paras. 21, 29(10).  



21 

R. v. Chaytor, [2010] UKSC 52 (“Chaytor”) at paras. 12, 54.

1999 UK Joint Committee on Parliamentary Privilege (“1999 UK Report”), para. 
12, Exhibit “N” to Gagnon Affidavit, AB, Vol. II, Tab 7N, p. 456. 

An Act declaring the Rights and Liberties of the Subject, and settling the Succession of 
the Crown, 1688, 1 Will. & Mar. sess. 2, c. 2 (U.K.) (“UK Bill of Rights”), Art. 9. 

64. Decisions such as those made by the BOIE in the case at bar have always been 

considered “proceedings in Parliament”. Indeed, in enacting s. 52.2(2) of the 

Parliament of Canada Act in 2017 this was confirmed by Parliament in order to ensure 

that even public meetings of the BOIE would remain subject to parliamentary privilege 

(previously, all BOIE meetings were held in camera). 

Parliament of Canada Act, supra, s. 52.2(2). 

Second Report, Exhibit “C” to Gagnon Affidavit, AB, Vol. I, Tab 7C, pp. 181-182; 
Fourth Report, Exhibit “E” to Gagnon Affidavit, AB, Vol. I, Tab 7E, pp. 191-192; 
2013 Report, Exhibit “M” to Gagnon Affidavit, AB, Vol. II, Tab 7M, pp. 416-422, 
429-430. 

65. Parliament’s confirmation that proceedings of the BOIE are “proceedings in 

Parliament” was dispositive of the issue before the Motion Judge, and she erred in 

failing to either consider or apply it. In this regard, it is noteworthy that the recent 

amendments to the Parliament of Canada Act do not represent a change in the prior 

state of the law. To the contrary, s. 52.2(2) of the Act was clearly included out of an 

abundance of caution. It is declaratory of the BOIE’s deliberations and decisions 

immunity from judicial review, as such have has always been the law since 1867, which 

immunity Parliament had given no indication of foregoing when it created the BOIE in 

1985.  

Parliament of Canada Act, supra, s. 52.2(2). 

Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed. (Markham: 
LexisNexis Canada Inc., 2014) at p. 777, 779. 

See also Régie des rentes du Québec v. Canada Bread Company Ltd., 2013 SCC 46 at 
paras. 26-28; Parry Sound (District) Social Services Administration Board v. OPSEU, 
Local 324, 2003 SCC 42 at para. 39. 

2013 Report, Exhibit “M” to Gagnon Affidavit, AB, Vol. II, Tab 7M, pp. 429-430.  
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(c) The Motion Judge Erred in Restricting the Scope of Proceedings 
in Parliament to Speech in the House of Commons 

66. The Motion Judge also erred in law in unduly restricting the scope of this 

category of parliamentary privilege. While the privilege afforded to proceedings in 

Parliament may not extend to everything that is said or done within the House of 

Commons, it is not restricted solely to speech in the House, and the Motion Judge erred 

in so holding.  

Vaid, supra at para. 43. 

Reasons, at paras. 38-39, AB, Vol. I, Tab 5, p. 30. 

67. English and Canadian courts have consistently held that whether an entity or 

decision constitutes a “proceeding in Parliament” is determined by the nature of the 

decision and function of the decision-maker or entity. The Motion Judge did not 

consider the jurisprudence, and further erred in focusing solely on the protection of 

freedom to debate in Parliament to the exclusion of the broader question, namely the 

nature of the BOIE’s decisions and the function of the BOIE within Parliament. 

Vaid, supra at para. 29(10), 34. 

Re McGuinness’s Application, [1997] NI 359 (“McGuinness”) at p. 8. 

Al Fayed, R. (on the application of) v. Parliamentary Commissioner for Standards, 
[1997] EWCA Civ 2488 (Oct. 15, 1997) (“Al Fayed”) at pp. 7-8. 

Reasons, at para. 40, AB, Vol. I, Tab 5, pp. 30-31. 

68. The nature and purpose of the BOIE support a finding that the BOIE and the 

impugned Decisions are “proceedings in Parliament”. The function of the BOIE at 

issue in the Applications is to deliberate and determine whether Members of Parliament 

have used parliamentary resources provided for the purpose of discharging their 

legislative representative role appropriately. The BOIE has supervisory jurisdiction 

over the use of Members’ resources, which are essential to and inextricably tied to their 

duties and responsibilities as Members of Parliament. These functions are directly 

linked to parliamentary proceedings, and similar functions have been held to be 

immune from judicial review on that basis. 

Second Report, Exhibit “C” to Gagnon Affidavit, AB, Vol. I, Tab 7C, pp. 181-182; 
Fourth Report, Exhibit “E” to Gagnon Affidavit, AB, Vol. I, Tab 7E, pp. 191-192; 
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2013 Report, Exhibit “M” to Gagnon Affidavit, AB, Vol. II, Tab 7M, pp. 418-420, 
429-430. 

Al Fayed, supra at pp. 7-8. 

McGuinness, supra at p. 8. 

Vaid, supra at para. 29(10). 

(d) The Motion Judge Erred in Failing to Properly Apply Chaytor

69. First, the Motion Judge erred in failing to recognize that the action being 

challenged in Chaytor is fundamentally different from the Decisions. The issue in 

Chaytor was whether Members of the House of Commons could be subject to criminal 

prosecution arising from fraudulent claims for reimbursement of expenses, when no 

expense had in fact been incurred at all. The Members argued that the mere act of 

submitting expense forms was subject to parliamentary privilege and the criminal 

proceedings were therefore barred.  

Chaytor, supra at paras. 4-8, 12-13. 

70. Chaytor did not involve a parliamentary body considering whether expenses 

had been incurred for parliamentary purposes as opposed to political purposes. The 

prosecution in Chaytor was not seeking to impugn any decision of the House or a 

parliamentary body acting on the House’s behalf. Thus, the criminal court was not 

asked to judicially review a decision of a parliamentary body on whether the Members 

had used parliamentary resources for parliamentary purposes, but only if the expense 

had been incurred at all. 

Chaytor, supra at paras. 8, 122. 

71. Indeed, notably absent from the Chaytor case was any question of what 

constitutes parliamentary functions and whether the expenses forms submitted related 

to such work. However, when that question arose in a subsequent case involving 

another Lord’s use of public funds allegedly for parliamentary purposes, the presiding 

judge, accepting the decision of the Crown to withdraw the allegation of criminal 

conduct, confirmed that the case could not proceed because it would necessarily 

involve the court reviewing the issue of whether the funds were used for parliamentary 
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purposes - a question outside the jurisdiction of the courts and falling within the 

exclusive cognizance of  Parliament. 

Statement Following Lord Hanningfield Trial, July 18, 2016 and 
Observations on Behalf of House of Lords Authorities, July 13, 2016.  

72. The administrative act of submitting an expense claim is both legally and 

factually distinct from the determination by a body of parliamentarians as to whether a 

Member of Parliament has acted in accordance with his or her parliamentary functions, 

and the Motion Judge erred in holding otherwise. While the court in Chaytor may have 

characterized the act of submitting expense forms as removed from the business of 

Parliament, the BOIE Decisions on the appropriateness of these claims as 

parliamentary expenses are at its core, as they clearly are in the U.K. 

Chaytor, supra at paras. 25, 48, 62. 

Parliament of Canada Act, supra, s. 52.2(2). 

2013 Report, Exhibit “M” to Gagnon Affidavit, AB, Vol. II, Tab 7M, p. 424. 

73. The issue in this case is therefore a matter of substance pertaining to the 

permitted parliamentary uses of parliamentary resources for parliamentary purposes. 

Such a question is appropriately determined by the BOIE, which has been designated 

as the Parliamentary body responsible for determining whether Members of the House 

of Commons have used their resources for parliamentary purposes. This type of 

determination is not analogous to the facts in Chaytor, and in fact was identified by 

Lord Rodger as a matter which would fall within parliamentary privilege. It is therefore 

not an issue over which the courts have jurisdiction:

Similarly, in the present case, the appellants' alleged conduct could well be 
regarded as an affront to the system of members' allowances established by 
the House--and, so, as a contempt of the House, which the House could 
punish in the exercise of its power of judicature. But even though the alleged 
offences presuppose the existence of the allowances system, nothing in the 
particulars in the indictments indicates, or even suggests, that the 
prosecution of the charges would raise any issue as to decisions of the House 
or of its committees, or of any officers or employees acting on their behalf, 
as to the system or its operation. Nor would the prosecution touch on any 
other core activities of Members of the House which the privilege of 
exclusive cognisance exists to protect--their right, for example, to debate, to 
speak, to vote, to give notice of a motion, to present a petition, to serve on 
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a committee, and to present a report to the House.  

Chaytor, supra at paras. 59, 120, 122. 

74. Second, in interpreting Article 9 of the U.K. Bill of Rights of 1689, the U.K. 

Supreme Court acknowledged that even actions taken outside the House or committee 

may fall within the scope of the “proceedings in Parliament” privilege, depending on 

the nature of the action and the potential adverse impact on the core or essential 

business of Parliament if such actions did not enjoy privilege. The reasoning in Chaytor

and the Lord Hanningfield matter make it clear that, even if viewed as actions “outside 

the House”, decisions made by a body like the BOIE are necessary to protect the dignity 

and efficiency of the House. 

Chaytor, supra at para. 47. 

75. It follows that the Motion Judge erred and misinterpreted Chaytor when she 

relied on it to afford the Federal Court jurisdiction over the BOIE Decisions.

E. THIRD ERROR: THE MOTION JUDGE ERRED IN HOLDING THAT THE BOIE
DECISIONS DO NOT FALL WITHIN THE PRIVILEGE OF THE HOUSE OF 

COMMONS TO CONTROL ITS OWN AFFAIRS

(a) The Motion Judge Erred in Holding that the BOIE Decisions are 
not Matters Internal to the House of Commons 

76. In Vaid, the Supreme Court of Canada recognized that the constitutional 

independence of the House of Commons includes the right of the House to manage its 

own affairs without interference from the courts to the extent necessary for the 

maintenance of the dignity and constitutional independence of the House. While it has 

been interpreted narrowly, Parliament’s right to manage its own affairs independently 

has been repeatedly recognized and protected by the courts in Canada and the U.K. 

Vaid, supra at paras. 20, 29(10, 12), 34, 50. 

See Villeneuve v. Northwest Territories (Legislative Assembly), 2008 NWTSC 41 
(“Villeneuve”) at paras. 34, 54; Fillion c. Chagnon, 2016 QCCS 6146 (“Fillion”) at 
para. 26 (appeal ref’d 2017 QCCA 630); R. v. Duffy, 2015 ONCJ 694 (“Duffy”) at 
paras. 67-68, 89, 164; Temple v. Bulmer, [1943] SCR 265. 

See Bradlaugh v. Gossett (1884), 12 QBD 271 (UK) (“Bradlaugh”) at pp. 9-11; 
Chaytor, supra at paras. 63, 76, 92, 120-122; Hanningfield Statement, supra; 
McGuinness, supra at p. 9; 1999 UK Report, paras. 229-230, 240, 247; AB, Vol. II, 
Tab 7N, pp. 500-502. 
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77. The Motion Judge erred in her analysis of whether the BOIE Decisions fall 

within the “internal affairs” category of privilege, including in distinguishing the 

decisions in Villeneuve and Fillion. These decisions conclusively establish that the 

scope of this category of privilege extends to decisions pertaining to the use of 

parliamentary resources, and there was no basis on which to distinguish them. 

Reasons, at para. 45, AB, Vol. I, Tab 5, p. 32. 

See Villeneuve, supra at paras. 34, 54; Fillion, supra at para. 26. 

78. There is no legal, factual or principled distinction between the “administration 

of allowances and benefits to the members of the legislature” and the BOIE’s role in 

determining whether such allowances and benefits have been used properly by 

Members, and the Motion Judge erred in holding otherwise.  

Reasons, at paras. 45-46, AB, Vol. I, Tab 5, pp. 32-33. 

Vaid, supra at paras. 29(7), 29(9), 29(11-12), 46, 54.  

79. The Motion Judge also erred in that her decision appears to have been founded 

on the fact that no court has yet considered whether the BOIE Decisions are a matter 

“internal to the House”, which is not the test set out in Vaid that the Motion Judge was 

required to apply. The BOIE Decisions are decisions pertaining to the allowances and 

benefits of Members of the House of Commons, which have been established as 

privileged. There was no basis on which the Motion Judge could have held otherwise. 

The following findings from Villeneuve apply equally in this case: 

[…] decisions that the Board makes about MLAs [Members of the 
Legislative Assembly] allowances and benefits are truly internal to the 
legislature, and it is necessary that those decisions be privileged and free 
from review by the courts. It is necessary that the legislature, through the 
Board, be able to make its own decisions about benefits and allowances of 
its members without outside interference. How members are compensated, 
and what allowances they receive to enable them to do their work as MLAs, 
are the types of internal matters over which the legislature must have 
complete control and be free from outside interference, as an independent 
branch of government. 

Villeneuve, supra at para. 34. 

80. The BOIE Decisions cannot reasonably be characterized as “external” to the 

House of Commons. They are made by Members of Parliament and concern the 
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conduct of other Members of Parliament, specifically in relation to those Members’ 

use of parliamentary resources. They are for all intents and purposes the same type of 

decisions made by the Commissioners until 1985 when the BOIE was created, and 

which are still made by the Senate CIEBA, which decisions always were and are 

incontestably immune from judicial review.  

Gagnon Affidavit, para. 7; AB, Vol. I, Tab 7, p. 47. 

Duffy, supra at paras. 206, 219, 221. 

(b) Alternatively, the Motion Judge Erred in the Application of and 
Findings under the Necessity Test Established in Vaid

81. If the Decisions of the BOIE do not fall within the judicially recognized 

category of “internal affairs”, they are nonetheless immune from judicial review on the 

basis that immunity is required to uphold the autonomy and dignity of the House of 

Commons. 

82. The issues of dignity and efficiency are linked to the autonomy of Parliament. 

As held in Vaid: 

A legislative assembly without control over its own procedure would […] 
“sink into utter contempt and inefficiency”. “Inefficiency” would result 
from the delay and uncertainty [that] would inevitably accompany external 
intervention. 

Vaid, supra at para. 29(7). 

83. The Motion Judge misapprehended the test of necessity established in Vaid. 

The Motion Judge did not consider whether review of the Decisions would impede the 

dignity and autonomy of the House of Commons, as she was required to do. Rather, 

she asked whether merely filing the Applications had interfered with the activities of 

the House or prevented it from fulfilling its constitutional functions.  

Vaid, supra at paras. 20, 29(7-9), 41-46. 

Reasons, at para. 50, AB, Vol. I, Tab 5, p. 34. 

84. The “necessity” test is to be applied broadly, and it is focused on whether 

review of the matter over which privilege is claimed would impede the dignity and 

efficiency of the House. The Motion Judge formulated the test too narrowly, and failed 
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entirely to consider the impact on the dignity and efficiency of the House of the Court 

actually reviewing the BOIE Decisions, approaching the issue instead on the basis of 

her incorrect understanding of the import of the Chaytor decision and the impact of 

merely filing the Applications in this case, as opposed to adjudicating the merits of 

those Applications. 

Vaid, supra at para. 29. 

Reasons, at paras. 47-50, AB, Vol. I, Tab 5, pp. 33-34. 

85. The decision under appeal critically undermines the constitutional separation 

of powers sought to be protected by statute and applicable jurisprudence. Henceforth, 

any one of the 338 Members of Parliament can challenge, on grounds of process, 

alleged bad faith or unreasonableness the myriad decisions made by the BOIE as to 

whether parliamentary resources were used by parliamentarians for parliamentary 

purposes as opposed to political purposes. The use of parliamentary resources will no 

longer be reviewed efficiently by parliamentarians for parliamentarians, but will 

become mired in litigation, with the court being used as a political weapon.  

Vaid, supra at paras. 29(7), 41-46.  

86. The judicial review proceedings would require the court to inquire into the 

exercise of the House’s privilege to maintain control over its own affairs. The parties 

would be required to adduce evidence concerning the conduct of the BOIE in relation 

to its motives and internal process. Such an inquiry would overstep the bounds of the 

Court’s jurisdiction, which is limited to consideration of the scope of a claimed 

privilege, rather than the exercise thereof. 

Marin v. Office of the Ombudsman, 2017 ONSC 1687 (“Marin”) at paras. 71-72. 

Vaid, supra at para. 4. 

87. The Chaytor decision is not determinative of whether review of the BOIE 

decisions will impede the dignity, efficiency and autonomy of the House of Commons, 

and the Motion Judge erred in holding otherwise. Given the findings in Chaytor that 

the assessment of the use of parliamentary resources is a matter for the House, rather 

than the courts, and the recent confirmation of this principle in the Lord Hanningfield 

case, Chaytor cannot be the basis of the Motion Judge’s conclusion that the BOIE’s 
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role in assessing the use of parliamentary resources is not a matter wholly internal to 

the House of Commons, nor that this case does not fall within the necessity test. Thus, 

the consequences that will flow from review of the BOIE Decisions must be considered 

in applying the necessity test, which the Motion Judge failed to do. 

See Vaid, supra at para. 29; Villeneuve, supra at para. 54; Marin, supra at paras. 71-
72; Chaytor, supra at paras. 77, 248. 

Reasons, at paras. 47-48, AB, Vol. I, Tab 5, pp. 33-34. 

88. Further, the Motion Judge erred in analogizing the BOIE to the U.K. House of 

Commons Commission (which is not even borne out by the facts in Chaytor). The 

Commission’s role is to deal with issues related to the administration of the House of 

Commons (i.e. staff) and not Members of Parliament. While the functions of the BOIE 

relate to financial and administrative matters respecting both the staff of the House and 

its Members, the BOIE Decisions in issue in this case relate solely to Members. 

House of Commons (Administration) Act 1978 (U.K), 1978, c. 36, ss. 1, 2, as amended 
most recently by House of Commons Commission Act 2015 (U.K), 2015, c. 4.   

89. The Motion Judge also erred in failing to consider the fact that the claim of 

privilege over the BOIE Decisions will have no impact on any person outside the House 

of Commons. The concerns that arise in circumstances involving strangers to the 

House, rights to be exercised outside Parliament, or broad immunity for matters not 

truly integral to the functioning of the legislature do not exist in this case.  

Gagnon Affidavit at para. 7, AB, Vol. I, Tab 7, p. 47. 

Vaid, supra at paras. 29(5), 29(12), 40, 71-76. 

Bradlaugh, supra at pp. 9-11. 

90. Finally, no consideration was given to the views of the House of Commons, let 

alone any deference as mandated by the Supreme Court of Canada. The House of 

Commons has consistently stated its intention to retain exclusive jurisdiction over its 

own affairs, including with respect to decisions pertaining to the use of resources by 

their Members for parliamentary purposes. 

Vaid, supra at para. 40. 

Gagnon Affidavit, Exhibits A, C, E, M, AB, Vols. I, II, Tabs 7A, 7C, 7E, 7M, pp. 49-
174, 178-184, 189-198, 414-441. 
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F. CONCLUSION

91. The Federal Court erred in law and the Applications should be struck as:

(a) the BOIE is not a "federal board, commission or other tribunal" as defined

in the Federal Courts Act;

(b) the BOIE's proceedings are "proceedings in Parliament" and therefore

immune from judicial review; and

(c) the BOIE is immune from judicial review as the Decisions are protected by

the privilege of the House of Commons to manage its own affairs and, in any

event, the BOIE is immune from judicial review pursuant to the doctrine of

necessity as established by the Supreme Court in Vaid.

PART IV - ORDER SOUGHT

92. The Appellants respectfully request:

(a) An Order setting aside the Order of Justice Gagne of the Federal Court dated

October 24, 2017;

(b) An Order striking the Applications;

(c) The costs of this appeal and of the Motion; and

(d) Such further and other relief as this Honourable Court may deem just.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 21st day of February,

2018.

a-
BO ' 1 EN LADNER
Guy '' ratte/Nadia E
Counse for the Appell
Internal Economy and Spea
House of Commons

oard
r of

"

LLP

f
e



31 

PART V - LIST OF AUTHORITIES  

Legislation and Regulations

1. An Act respecting the internal Economy of the House of Commons, and for 
other purposes, 31 Vict., c. 27 (1868), ss. 1 and 2. 

2. Parliament of Canada Act, RSC 1985, c. P-1, ss. 4, 19.1, 19.2, 19.3, 19.4, 19.5, 
19.6, 19.7, 19.8, 19.9, 50, 51, 52.2(2), 52.3, 52.5, 52.6, 52.7, 52.8, 52.9 

3. Federal Courts Act, RSC 1985, c. F-7, ss. 2(1), 2(2), 18, 18.1 

4. An Act declaring the Rights and Liberties of the Subject, and settling the 
Succession of the Crown, 1688, 1 Will. & Mar. sess. 2, c. 2 (U.K.), Art. 9 

5. House of Commons (Administration) Act 1978 (U.K), 1978, c. 36, ss. 1, 2, as 
amended most recently by House of Commons Commission Act 2015 (U.K), 
2015, c. 4.  

Jurisprudence 

6. Housen v. Nikolaisen, [2002] 2 SCR 235 

7. Imperial Manufacturing Group Inc. v. Decor Grates Incorporated, 2015 FCA 
100 

8. Heritage Capital Corp. v. Equitable Trust Co., 2016 SCC 19 

9. Canada (Governor General in Council) v. Mikisew Cree First Nation, 2016 
FCA 311 

10. New Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the House of 
Assembly), [1993] 1 SCR 319 

11. Canada (House of Commons) v. Vaid, 2005 SCC 30 

12. Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42 

13. Southam Inc. v. Canada (Attorney General), [1990] 3 FCR 465 (CA) 

14. Pokue v. Innu Nation, 2014 FCA 271 

15. Markus v. Waddell, 1997 CanLII 5487 (FCA) 

16. Galati v. Canada (Governor General), 2015 FC 91 

17. Guergis v. Novak, 2013 ONCA 449 

18. R. v. Chaytor, [2010] UKSC 52 



32 

19. Régie des rentes du Québec v. Canada Bread Company Ltd., 2013 SCC 46 

20. Parry Sound (District) Social Services Administration Board v. OPSEU, Local 
324, 2003 SCC 42 

21. Re McGuinness’s Application, [1997] NI 359 

22. Al Fayed, R. (on the application of) v. Parliamentary Commissioner for 
Standards, [1997] EWCA Civ 2488 (Oct. 15, 1997) 

23. Villeneuve v. Northwest Territories (Legislative Assembly), 2008 NWTSC 41 

24. Fillion c. Chagnon, 2016 QCCS 6146, appeal ref’d, 2017 QCCA 630 

25. R. v. Duffy, 2015 ONCJ 694 

26. Temple v. Bulmer, [1943] SCR 265 

27. Bradlaugh v. Gossett (1884), 12 QBD 271 (UK) 

28. Marin v. Office of the Ombudsman, 2017 ONSC 1687 

Other Sources

29. Annotated Standing Orders of the House of Commons, s. 148(1), p. 456 

30. Standing Orders of the House of Commons, s. 37(2), 37(3), 107(1)(a), 
108(3)(a)(i), 121, 148 

31. D.J.M. Brown and J.M. Evans, Judicial Review of Administrative Action in 
Canada, looseleaf (Toronto: Canvasback Publishing, 1998) at para. 2:4310 

32. Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed. (Markham: 
LexisNexis Canada Inc., 2014) at pp. 777, 779 

33. Statement Following Lord Hanningfield Trial, July 18, 2016 and Observations 
on Behalf of House of Lords Authorities, July 13, 2016 


